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THE STATE OF SOUTH CAROLINA R~~~IVI-D
In the Supreme Court

APE ~~ Zn
APPEAL FROM THE PUBLIC SERVICE COlVIMISSION OF SBG1%JPARQK~qT

Appellate Case No. 2019-000300

Commission Docket No. 2017-292-WS

In Re; Application of Carolina Water Service, lnc.
for Approval of an Increase in its Rates for
Water and Sewer Services

SUPPLEMENT TO MOTION TO REMAND TO THE SOUTH CAROLINA
PUBLIC SERVICE COMMISSION

On March 22, 2019 Appellant Carolina Water Service, inc. ("CWS") filed a motion

pursuant to Rule 240 SCACR asking this Court to remand this action to the South Carolina Public

Service Commission ("Commission"). By that motion, CWS sought an opportunity tor the

Commission to consider a Petition for Reconsideration ("Petition") that CWS had filed with the

Commission. CWS now submits this supplemental memorandum to provide additional

information about a recent development that is relevant to the pending motion to remand.

The Petition that CWS seeks to have the Commission nile on relates to the recovery in

utility rates of expenses relating to litigation in which CWS was a party. See Exhibit B to Motion

to Remand. That litigation was entitled Riverkeeper v. Carolina IVaier Service. (''Riverkeeper').

At the time that the Petition was filed with the Commission CWS was able to inform the

Commission that there were discussions about settling the Riverkeeper litigation but CWS was not

able to provide the Commission with any information about the terms of the settlement. The
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RiverkeeJ&er case has now been settled and the settlement has been approved by the Federal Court.

See Exhibit 1 — Consent Order and Final Judgment and Exhibit 2 — Final Settlement Agreement.

CWS believes that the terms of the Riverkeeper Settlement Agreement should be reviewed

by the Commission as part of its consideration of the CWS Petition for Reconsideration. Under

the applicable statutory provision that allows for reconsideration of decisions by the Commission,

events and facts occurring after the order being reconsidered are expressly allowed to serve as a

basis for reconsideration. See S.C. Code Aim. I'158-5-330. Should this Court issue an order

remanding this action to the Commission, CWS plans to supplement its Petition by submitting the

approved Settlement Agreement to the Commission as additional support for the Petition. CWS

submits that the Commission should have an opportunity to consider the issues stated in the

Petition as supplemented with the Riverkeeper Settlement Agreement.

CWS respectfully submits that the settlement of the litigation that is at the center of the

dispute in this action provides an additional reason why the Motion to Remand should be granted.

Dated this 25ia day of April, 2019.

Frank R. Ellerbe, III (Bar No. 1866)
Samuel J. Wellboni (Bar No. 101979)
ROBINSON GRAY STEPP 6b LAFFITTE, LLC
1310 Gadsden Street (29201)
Post Office Box 11449
Columbia, South Carolina 29211
Telephone: 803-929-1400
Email: fellerbe robinson ra .com
swellbornQrobinson ra .com

Attorneys for Carolina Water Service, Inc.
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IN THE UNITED STATES DISTRICT COURT
DISTRICT OF SOUTH CAROLINA

COLUMBIA DIVISION

Upon consideration of the parties* agreement, evidenced by the endorsements of

the parties in the Settlement Agreement found at ECF No. 129-2 and incorporated herein

by reference, and it otherwise appearing proper to do so, it is hereby:

ORDERED that the agreement and settlement documented in the Settlement

Agreement executed by the Plaintiff Congaree Riverkeeper, inc. and Defendant Carolina

Water Service, inc. is hereby approved;

ORDERED that the revised joint motion to enter consent order and final judgment,

ECF No. 129, is granted, and the joint motion to enter consent order and final judgment,

ECF No. 128, is denied as moot;

ORDERED that this Court expressly reserves personal and subject matter

jurisdiction to enforce the Settlement Agreement against all of the parties named in the

Settlement Agreement, and their affiliates, representatives, assigns and successors;

ORDERED that this Court expressly incorporates the terms of the Settlement

Agreement as part of this Order; AND

ORDERED that this Court finds that there is no just reason for delay pursuant to

Federal Rule of Civil Procedure 54(b), and hereby enters final judgment as to Plaintiff

Congaree Riverkeeper, lnc.'s claims against Defendant Carolina Water Service, Inc.
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SO ORDERED AND ENTERED this 11th day of March, 2019.

Columbia, South Carolina

s/Mar aret B Se mour
Margaret B. Seymour
Senior United States District Judge
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EXHIBIT 2

FINAL SETTLEMENT AGREEMENT
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SKTTLKMKNT AGRKKMKNT
Pa

This Settlement Agreement ("Agreement") is entered into this/g day of February, 2019,

by encl between Plaintiff Congsree Riverlceeper, Inc, ("CRIC') encl Defendant Cat'olios Water

Service, Inc., now lcnown as Blue Granite Wnter Co, ("CWS") (colloctively somethnes

hereinal'ter referred to as the "Pari'ies") with respect to that certain action styled Congaree

River/ceeper, inc, v, Carolina Water Service, Ino,, pencling in the United Stntes District Court for

the District of South Carolina, Case No, 3:15-CV-194-MBS (the "Action").

RLr CITALS

WHBRBAS, CRI& brought, nnd the Parties have been litigating, the Action, which is n.

citizen suit under 33 U.S.C,A, ti 1365 alleging violations of the t'edernl Clean Water Act

("CWA") arising out of the permittecl discharge of treated wastewater into the Lowor Saluda

River by CWS from its I-20 wastewater collection, treatment and disposal system setving oertain

portions of Lexington Couniy, South Carolina ("I-20 System");

WHBRBAS, sutnmary judgment has been grnnted to CRIr In orders issued by the United

States District Court ("Court") in the Action, which orders CWS would nppeal If the Action is

not otherwise resolved through settlement;

WHBRBAS, pending in. the Court are further proceechngs for determination of nny

penalty for the Court's finding of liability for CWS's inability to obtain n connection from the

Town of Lexington ("Ihc regional facility") for the I-20 System and on the canount of attorney's

fees for CRIZ;

WHBRBAS, CRIZ mnintnins ihat the Court properly concluded tlmt CWS had violated

the CWA due to its failure to connect the I-20 System to the regional facility and eliminate its



ELEC
TR

O
N
IC
ALLY

FILED
-2019

April25
4:22

PM
-SC

PSC
-D

ocket#
2017-292-W

S
-Page

7
of18

3;15-cv-00194-MBS Date Filed 03/08/19 Entry Number 129-2 Page 3 of 13

cliscliarge, snd the Court would have hnposed significant penalties as a 1'esult of these violatioiis

and granted CRIC its attorneys'ees, CRI& has nonetliclcss concluded, after analyzing the facts

and law applicablc to tlie Action, and talcing hite account the bmdens, rislrs, uncertainties, and

expense of litigation, tliat this Agrersnent is fair, reasonable, adequate, and in its bestinterest1'rid

WHBREAS, CWS maintains that it was lawfully operating the 1-20 Sysl.em under a valid

NPDBS permit and believes that it has not committed a violation of the CWA due to the

unavailability of the regional facility to eliminate thc permitted discharge from the I-20 System

and its actions to eliminate the discharge, and without admitting that any such violation exists

fiom its inability to connect to the regional facility, CWS has similiuly conchded that this

Agreeinent is desirable in order to resolve finally snd completely this Action in both the best

interest of its shareholclers and customers.

NOW, THEREFORE, it is stipulated and agreed by CRI&. and CWS that the Action shall

be lidly and finally settled, resolved, and ended on the terms and conditions set forth below,

I, NON MONETARY SEiTTLEilVIENT TEiR1VIS

A. Covenant Not to Sue

CRK agrees that it will not institute, bring, establish, or assert in any manner in any

action, proceeding (including condemnations), olaim, cause of action, suit, demand, penalty, fine,

or enforoement clfort, whether of a legal, eqidtable, administrative, executive, legislative or other

nature ("Future Claim"), pertaining to or arising out of the fact that lhc CWS Watergate

wastewater collection and disposal system serving certain portions of Lexington County

("Watergate System") lies not been connected to the Town of Lexington's (ipown") regional

facility, and/or the CWS Friarsgate wastewater collection and disposal system serving certain
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portions of Richland County ("Friarsgale Systein") has not been connected lo the City of

Columbia,'s ("Cily") regional facihty, CRICs release of its claims regarding CWS's failure to

connect its Watergate and Friarsgate facilities shall be applicable for only 5 years fi'om the date

of the execution of this agreement CRI& fin%her agrees that it will not suggest, encourage,

counsel, advise, or in any other manner support any other person or groups of persons (including

but not limited to (i) incorl&orated or unincorporated associations or organizations, (ii) courts,

(iii) Federal, slate, regional, or looal goverinuental agencies, (iv) political subdivisions of the

governing bodies thereof, (v) Federal, state, regional or local governinent executives or

legislators, or (iv) persons or entities of any other type, Form, or natairo whatsoever) to tlireaten,

support, instihite, bring, establish, or assert in any maimer any such Future Claim regarding the

fact that the Watergate System and Friarsgate System are not connected to the Town's and City'

regional faoilitics.

8, Connection of Watergate System

CWS agrees that it will undertake the following steps with rospeot to the elimination of

the current discharges from thc Watergate System',

1, CWS is seeking a wholesale service agreement from the Town for

submission to Ihe Public Service Commission of South Carolina ("I'SC") for

approval, Upon PSC approval of a connection agreement between CWS and the

Town, and completion of Ihis connection, CWS wilI elhiiinate thc discharge fiom the

Watergate System into I" ourteen Mile Creek and operate the approved connection,

2, In tlie event that the Town refuses to oi'fer wholesale treatment service to

CWS for purposes of giving effect to the connection contemplated herein, or the PSC

withholds approval of the contract pertaining to srane, CWS agrees that it will not file
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an action objecting to the Town's right to take the Watergate System tlu'ough a.

condemnation proceeding,

C, CRT& Support for Connection of Watergate System

CRIC, agtees that it will publicly suppott CWS's efforts to connect the Watergate Systetn

to the Town's regional facility snd to eliminate the discharge as contemplated above, To

comply with its obligations in ilds regard, CRI& shall not bo required io become a party to any

judicial or aclministraiive proceedings, IIowever, CRK. will provide an appropriate public

statement of support for the applicable CWS itutiative to achieve elimination of this discharge

for dissenunation to thc media,

D. Nou-Disparagement/Comnmnications about the Settlement

The Parties agree that they will not communicate about this Agreement or the Action

until the Court's approval of the Settlement Agreement. Once the Seitlement Agreement is

approved, the parties agree that il'they desire to communicate about this Agreement or the

Action, they may do so only to the extent those commumcations are consistent with the terms set

forth in Lsxhibit A.

II. MONETARY SETTLEMENT TERMS

CWS will tnake the following payments within 30 days of the Court's approval of tho

Settlement Agreement,

A. Payment to CRK's Counsel

Via wiro transfer, CWS will pay to CRI&.'s counsel, Southern Bnviromnental Law Center,

the sum of Three Hundrecl Eight y-Pivc Thousand and no/100tlxs Dollars ($3 85,000.00),
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H. Donation to thc Central Midlands Council of Governments

In furtherance of CKICs mission and purpose, CWS will donate to the Central Midlands

Council of Governments ("CMCOG") the sum ofTluee Hundred Fifty Thousand and no/100ths

Dollars ($ 350,000.00) to be used for the following purposes;

l. $250,000,00 to support water quality monitoring initiatives of the Midlands

Rivers Coalition; and

2. $ 100,000.00 to support the CMCOG's revisions to, and implementation of, its

Section 208 Water Quality Management Plan.

Two checks from CWS payable to CMCOG in these amounts will be jointly presented to

CMCOG by CRIZ and CWS,

C. Payment to the United States Treasury

CWS will pay into the United States Treasury Twenty Three Thousand and no/100ths

Dollars ($23,000,00) in full satisfaction of any obligation owed by CWS resulting from the

operation of the I-20 System.

HI. EFFECT OF THE COURT'S APPROVAL OF THE SETTLEMENT
AGRKKMKNT

CRI& agrees that the Court's approval of the Settlement Agreement will constihue, and

have the identical effect, of a full and complete release of CWS from any and all liability with

respect to the matters raised or that could have been raised regarding the 1-20 System in the

Action.

IV. REPRESENTATIONS AND WARRANTIKS

A. CRIZ represents and warrants that it has all requisite corporate power and

authority to execute, deliver, and perform this Agreement, that its signatory below is fully
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aiitlaofized Lo enter into same and Lllat ilo further 01'dditional authorization is needed for its

counsel to exeoute and deliver tliis Agreement, The execution, deliveiy, and performance by

CRIZ of this Agreement and the consummation by it of the aotions contemplaterl herein have,

been duly authorized by all neoessary corporate acLion, This Agreemeiit has been duly and

validly executed and delivered by CI&if. and consf it utes its legal, valid, and binding obligation,

B, CWS represents and warrants that it has all reriuisite corporate power and

authority to execute, deliver, and perform this Agreement, that its signatory below is fully

authorized to enter into same, and that no firrther or additional iuithorization is needed for its

counsel to execute and deliver this Agreenient The execution, delivery, and performance by

CWS of this Agreement and the consinnmation by it of the actions contemplated herein have

been duly authodzed by all necessary corporate action, Tins Agreement has been duly and

validly executed and delivered by CWS and constitutes its legal, valid, and binding obligation,

V. MISCELLANEOUS

A, Neither this Agreement, nor any exhibit, document, or insttuntent degvered as

part of this Agreement, lier arly statement, transaction, or proceeding in connection with the

negotiation, execution, or implementation of this Agreement is intendeil to be or shall be

oonstrued as or be deemed to be evidenoe of any admission or concession by CWS of any

liability or wrongdoing, or of the truth of any allegation in the Complaint, or ihat CWS does not

have viable grounds Lo challenge the Court's grant of summary judgment m favor of CRIC, or

that the Court would not have denied p'enaldes or limited attorneys'ees consistent witli the

arguments that CWS made in the pending briefing, had the parties not entered inlo this

Agreement, Nothing in this Agreement, nor any exhibit, document, or instrument delivered as

pai't of fhis Agreemenf, nor ruiy statemertt, transaction, or proceeding in connection with this
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Agreement is intended to be or shall be conslnied as evideiice of any admission or concession by

CRIC that the Court: would not order penalties or attorneys'ees consistent with arguments that

CRIZ made in, the pending briefing liad tho parties not cntcrcd into this Agreement,

Notwithstanding the foregoing, CWS shall have the absolute and unfettered right to use the filed

Settlement Agreement in any proceedling, judicial, adnunistrative, legislative or otherwise, to

establish that the Action has coded sftor the Court's finding of liability but before the resolution

of penalties and attorneys'ees, except that CWS or its agenl,s and/or owners may not use this

Agreement to seek vacatur of the Court's Miu.ch 30, 2017 summary judgment order or of any

other final order issued by this Court,

B, This Agreement, hicluding all Exhibits attached hereto, constitutes the endre

agreement by iuid among the Parties with regard to the subject of this Agreement, and shall

supersede any previous agreements and understandings between the Parties with respect to the

subject matter of this Agreement, This Agreement may not bc modified or amended except in

writing signed by all Parties hereto,

C, This Agreement may be executed in ono or more counterparts, each ofwhioh shall

be deemed an original but all of which, together shall constitute one and the same docuinent,

D, Any notice, request, instixiction, or other document to be given by any party to

this Agreement to any other party to this Agreement shall be in writing and delivered personally,

or sent by overnight delivery service, or by United States Postal Service Priority Mail, Signature

Confirmation Requested, as follows,

ror CWS;

Jolui M. S. Hoefer, Esquire
Chad N. Jolmston, Esquire

Ms, Catherine E, Heigel
President, Carolina Water Seivice, Inc,
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Willoughby & Hoefer, P.A,
P,O, Box 8416
Columbia, SC 29202-8416

130 S. Main Street, Suite 600
Greenville, SC 29601

Rita Bolt Barlcer, Esquire
Wyche, P.A,
P,O, Box 728
Greenville, SC 29601

with copy to;
Laura 14, Granier, Esquire
Vice Presidont encl General Counsel
Utilities, Inc,
2335 Sanders Road
Northbroolc, IL 60062

rior CRI&:

Calherine Wamzamalcer, Esquire
Bien Holman, Esquire
Southern Environmental Law Center
463 IGng Street, Suite B
Charleston, SC 29403

with copy to:
Bill Stangler
Congaree Riverlceep er
1001 Washington Street, Suite 201
Columbia, SC 29201

E. This Agreement shall be consumed in accordance with South Carolina law

without regard to its choice of law rules, In the event that a dispute with respect to this

Agreement shall arise after the Court's approval of the Settlement Agreement, the Parties agree

that the matter may be submitted to this Court for resolution under a breach of contract cause of

action and no other, The Parties furlher agree that they shall bear their own costs in the evenl
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that a, disputed matter under the Agreement is submilled for resolution under the terms of this

sect'1011.

F, The recitals set out in the preiunble herein sliall be deomed to have the same legal

effeot as if they had been set forth in tho body of this Agreement and constitute consideration for

terms and conditions sct out herein. The headings herein, however, aro used for the purposo of

convenience only and are not meruit to have legal effeot,

G, The waiver by miy Party of anybreach of this Agreement or any term or condition

hereof by any other Party shall noi, be deemed a wiliver of any other prior or subsequent breach

of this Agreement or any term or oondition hereof.

II, This Agreement shall not be construed more sirictly against one party than

another merely by virtue of the fact that it, or any part of it, may have been prepared by counsel

for one of the Parries, it being recognized that it is the result of arm'-length negotiations

between the Parties and all parties have contributed substantially and materially to the

preparation of this Agreement,

I, The Parties shall in good faith fully cooperate with eacll other in dischal'ging the

duties and implementing the terms of this Agreemcnt,

J. In addition to the acts recited in this Agreemrsit, the Parties agree to perform or

cause to be performed on the date of this Agreement or thereafter any and all suoh furthei'cts as

may be reasonably necessary to coiisummate tlie transactions contemplated hereby.
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WHEREUPON, having fully set forth their agreement, the Patties have set their hancls encl seals

on the elate first stated above.

Blue Granite Water Co, Congaree Riverlceeper, Inc.

Its: President

By: Bill Stangler

Its: Executive Director



ELEC
TR

O
N
IC
ALLY

FILED
-2019

April25
4:22

PM
-SC

PSC
-D

ocket#
2017-292-W

S
-Page

16
of18

3:15-cv-00194-MBS Date Filed 03/08/19 Entry Number 129-2 Page 12 of 13

WHEREUPON, having fiilly set forth their agreement, the Parties have set their hands and seals

on the date first stated above.

Blue Granite Water Co, Congaree Riverkeeper, Inc.

By', Catherine E, Heigel

Its: President

By: Bill Stangler

Itsi Executive Director
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EXHIBIT A

COMMUNICATION POINTS

1. Congiaee Riverlcoeper, Ino, ("CRIC') raid Carolina Wnter Service, Inc„now Icnown as
Blue Granite Water Co, ("Blue Granite") havo resolvecl iho disyute between them that
has boen ihe subjecf, of an action in the United States Districl. Court of the District of
South Carolina under the fodornl Clem& Water Act ("Act"),

2. Blue Granite clisngrees with the Courl,'s finding that it was liable for failing to connect
to iho Town of Lexington's regional facility or tliat Bluo Granite could bo lnwfully
enj oined from continuing to operate and clischsrge under its NPDES permit for the I-
20 fncility encl woulcl have appealed that decision bui for this settlement, Blue Granite
further believos that the Coma could not have lawfully imposed penalties orattorneys'ees

based on tire argumonts it has inndo about its goocl faith efforts to comply with
tho Acl, nnd inability lo obtain a connection without the Town of Lexington's
willingness and cooperaiioin

3, CRIk believes tliat the Coiutproyerly found Bluo Granite to bo liable for fniling to
connect to the regional faoility but has settled the remaining penalty nndnttorneys'ees

issues in an effort to conclude this litigation and to ensiire tliat yenalties are spent
on important water quality issues in South Carolinn,

4. As part of the resolution of the disyuto between CRIZ and Blue Granite, Blue Granite
will malco the following payments. (a) $385,000 to CRICs counsel, Southern
Environmental Law Center, (b) $ 330,000 to iho Central Midlnnds Council of
Govermnonts ("CMCOG") io be used to support water quality monitoring initiatives
of the Midlnnds Rivers Coalition and CMCOG's revisions to, snd implementation of;
its Section 208 Water Quality iVIansgement Plan; nnd (c) $ 23,000 to the United Stntes
Enviroiur enl el Protection Agency.

3. In any conunimications about ihe Action or this Agreonient, either party mny
reforonce facts established in any public dooument filed with the Court, uioluding
eilher parties'leadings, exhibits, or other offioial records,
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THE STATE OF SOUTH CAROLINA

IN THE SUPREME COURT

APPEAL FROM THE PUBLIC SERVICE COMMISSION OF SOUTH CAROLINA

Appellate Case No. 2019-000300

Commission Docket No. 2017-292-WS

In Re: Application of Carolina Water Service, Inc.
for Approval of an Increase in its Rates for
Water and Sewer Services

PROOF OF SERVICE

This is to certify that I, Toni C. Hawkins, a paralegal with the law firm of Robinson Gray

Stepp k Laffitte, LLC, have served the Supplement to Motion to Remand to the South

Carolina Public Service Commission on the parties below by placing a copy of same in the

United States Mail, postage prepaid, in envelopes addressed as follows:

The Public Service Commission of
of South Carolina
101 Executive Center Drive, Suite 100
Columbia, SC 29210

Laura P. Valtorta, Esquire
Valtorta Law Oflice
903 Calhoun Street
Columbia, SC 29201

Jeffrey M. Nelson, Esquire
Andrew M. Bateman, Esquire
Steven W. Hamm, Esquire
Office of Regulatory Staff
1401 Main Street, Suite 900
Columbia, SC 29201

James S. Knowlton
306 Brookside Drive
Fort Mill, SC 29715

Dated this 25"'ay of April, 2019.


